ANNEX XIV CONSULTATION SUMMARY SECTION
The ASD REACH Working Group is planning to make submissions to the consultation process for several of the 13 substances that started the process in June 2011.  4 of these substances are chromates (see below), and in order to ensure that there is a common theme between these chromates, we plan to insert a common summary section into each submission with the words changed only to reflect the unique attributes of each substance.

The proposed wording of this section is below.  Some customisation is likely to be required to include examples related to the specific substance, to support the arguments that are made in the individual submissions.
The chromate substances for which this document is intended to become part of the ASD consultation submission are as follows:

1. Acids generated from chromium trioxide, including chromic acid, dichromic acid, and their oligomers

2. Chromium trioxide

3. Potassium dichromate

4. Sodium dichromate

In the aerospace industry, chromates are used in chemical processes as well as in chemical products like paints, primarily for corrosion protection of metal components. Many Cr(VI) based processes and products are also used in other industries. However, the technical requirements of the aerospace industry are usually much more demanding.  For example, paint finishes may have to protect the base metal from corrosion for up to 40 years to ensure the safety of passengers.  Some satellite and aircraft finishes may have to be highly conductive.  Thus anodising, that is proposed as a potential replacement for chromate conversion coatings (for example Alodine) in some industries, would not be suitable.  There are many other examples of this type of problem.  

The aerospace industry has been trying for several years to identify and qualify suitable replacements for chemical products that rely on these chromates for their production and major aerospace manufacturers have invested significant amounts in trying to resolve the issue.  To date, however, suitable replacements have not been identified by any of the major manufacturers, and the industry believes that to find these replacements and qualify them for use, is still several years away.  Best estimates are that replacements will not be in use before 2017 or 2018.  Until then, the aerospace industry has no alternative to continuing to use the chemical products that are currently available.

This problem results in a significant conflict with the provisions of the REACH regulation and how it is being implemented.  If, as expected, these chromates enter Annex XIV in January 2012, then based on previous assignments of Sunset Dates to Annex XIV substances, the Sunset Dates could be expected to be around January 2016.  It can thus be seen that the timescales being implemented by the governing authorities are significantly in conflict with the timescale that the industry needs in order to react to the impacts of the legislation.  The net result of this is that Aerospace industries would have no choice but to apply for authorisation to continue the use of these chromates that form part of the same consultation group.

This result in turn leads to other impacts and knock-on effects.  Applying for authorisation is both a daunting and costly process.  European trade associations have estimated that applying for a single authorisation could cost as much as €2M and take 1-2 years to prepare.  The cost of applying for multiple authorisations could become unsupportable, with companies also not being able to apply sufficient resources to prepare the applications on time.  While some economies of scale can be applied to the application fees by, for example, combining multiple uses into a single dossier, each of the seven chromates and each use of those chromates would still have to be investigated and justified individually.  In addition, many aerospace companies are multinational and each of the resulting legal entities would have to apply separately for each authorisation.  Examples of how many applications for authorisation may be submitted by the industry indicate that the net total just for the aerospace industry could be several thousand for the seven chromates that are currently participating in the consultation process.  For example, one mid-size member company of about 10,000 employees estimates that it would have to make over 100 separate applications.  
We should not lose sight of the fact that the objective of the legislation is to remove hazardous substances from use as soon as is practical, but we must do this by the means that best achieves that result.  Applying for large numbers of authorisations will place huge financial burdens on industry.  It will have no choice but to mitigate that cost by then spreading the cost of identifying replacement chemical products over the longest possible period.  Thus, if applying for authorisation results in an extension of using the chromates beyond the Sunset Date to, say 2022, then it is likely that this is the earliest that alternates would be introduced, rather than 2017 if the maximum possible resources are applied, as is currently the case.  It can be seen, therefore, that authorisation could actually delay the replacement of these substances by several years.
ECHA and the EC should also consider whether it will have the resources to investigate and disposition a large number of applications for authorisation.  While this document discusses the likelihood of several thousand applications from the aerospace industry, and ASD speaks only on behalf of that industry, some of our companies also operate in other business sectors and hence we are aware of similar problems in those sectors that could also result in further large number of applications.  A careful assessment on the practicality of dealing with them is recommended.

ASD has identified two possible solutions to this conflict.  These are as follows in order of preference.

1.
Delay the entry of chromates into Annex XIV
No purpose is served by prematurely placing a substance that has no replacement into Annex XIV and then spending large resources making and approving applications for its continued use.  ASD considers it to be essential that the timescale to replace these chromates and the timescale imposed by the regulation are aligned.  Once included on Annex XIV, that timescale is fixed.  The only flexibility lies in the selection of the date of entry into Annex XIV.  ECHA should be able to monitor the progress that industry is making in identifying and qualifying replacements, and can then choose an entry date that is compatible with this progress.  This approach would minimise the resources that would otherwise be diverted from the replacement investigations and also minimise the resources that ECHA would otherwise at some point have to apply to the authorisation process.
ECHA and the EC may feel that this approach would allow industry to slow down the replacement process.  ASD does not believe that this is the case.  The entry of these chromates onto the Candidate List has, by itself, put pressure on industry to replace them.   Once a substance is on the Candidate List, the associated reporting requirements are invoked.  Companies have to start making Article 33 Declarations to their customers.  There is some expectation for downstream users and end users to do what they can to obtain and manage the required information even though their suppliers, in turn, have their own obligations to provide Article 33 Declarations. The notification requirements of Article 7 also kick-in. 
All of these are expensive processes, to the extent that many companies have a policy of starting the replacement process as soon as the substance is added to the Candidate List rather than waiting until it is in Annex XIV.  In addition, pressure from outside the EU, and especially from the USA, means that in the case of chromates, the aerospace industry is anxious to replace these substances as soon as possible.
2.
Have an extended sunset period for the substances
As an alternate to delaying the entry of chromates into Annex XIV, a sunset period that is longer than the current maximum of four years could also be applied.  The problem with this approach, though, is that once implemented it has no flexibility.  By delaying entry into Annex XIV, ECHA can monitor the replacement process and time that entry to match the actual progress that has been made by industry.  Extending the sunset period does not allow this. 
Although this solution solves the conflicts that have been discussed herein, and hence is acceptable to the aerospace industry, it also imposes other complications that delaying entry in Annex XIV does not have.  Industry will only want to start the process of applying for authorisation once it knows for certain that it cannot qualify a replacement chemical product in time. Given that the application must be submitted at least 18 months prior to the Sunset Date, and it takes at least a year to prepare the application, these periods must be added to the amount of time by which the Sunset Date is extended. Thus if it is believed that a replacement substance will be available by 2017, then the Sunset Date would need to be a minimum of 30 months later than this to allow any authorisation application resulting from failing to qualify the replacement, to be prepared and processed.  To set a date that is any earlier could result in companies having to prepare authorisation applications anyway just in case qualification of the replacement fails.  Should the substance successfully complete its qualification, that effort would have been wasted.  Companies will not be able to take the risk of a replacement’s qualification failing and them then finding themselves unable to use either the original substance or a replacement.
It is recognised that some other industries may be able to react to less demanding technical requirements faster than the aerospace industry and thus not need extended Sunset Dates.  ECHA and the EC may thus be concerned that these industries would be allowed to continue using hazardous substances when it is not necessary.  
CONCLUSIONS
1.
The aerospace industry cannot identify and qualify replacement chemical products that contain these chromates in the timescale likely to be imposed by the authorisation process.
2.
The conflict between the two schedules will lead to large number of applications for authorisation.

3.
This will impose an unsupportable burden on industry to the extent that is likely to delay the introduction of replacement chemical products.
4.
By aligning the authorisation schedule with that required by the aerospace industry, the cost to industry and the authorities will be minimised while ensuring that chemical products that contain these chromates are replaced in the minimum possible time.
