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The reasons for this decision are set out in Annex I.  

The list of studies covered by the present decision, along with copies of the (robust) study 
summaries, can be found in Annexes II and III, respectively. However, the Claimant cannot 
make use of this permission to refer to submit a registration dossier for the Substance 
before submitting to ECHA a proof of payment and before receiving from ECHA an 
acknowledgment of receipt. 

Provided that the Other Party makes the full study report available to the Claimant, the Other 
Party shall have a claim on the Claimant for an equal share of the cost it has incurred, which 
shall be enforceable in the national courts.  

If the Claimant does not provide ECHA with proof of payment within two months 
from the notification of the present decision, ECHA will issue a decision revoking the 
present decision. In such case, the Claimant may continue negotiating to reach an agreement 
with the Other Party. Should these subsequent negotiations fail, the Claimant can submit a 

new dispute to ECHA. 

This decision will be published in an anonymised version on ECHA’s website4. 

B. Observations 

The present decision may not cover all the Claimant’s information needs under Annex VII of 
the REACH Regulation.  

Despite the present decision, both parties are still free to reach a voluntary agreement. ECHA 
strongly encourages the parties to negotiate further in order to reach an agreement that will 
be satisfactory for both parties. 

Instructions to the Claimant on how to submit a registration dossier making use of the 

permission to refer are provided in Annex IV. 

C. Appeal 

Either party may appeal this decision to the Board of Appeal of ECHA within three months of 

its notification. The appeal must set out the grounds for appeal. Further details, including the 
appeal fee, are set out at http://echa.europa.eu/web/guest/regulations/appeals. 

 

Authorised5 by Minna Heikkilä, Head of Legal Affairs 

 
4 Available at https://echa.europa.eu/regulations/reach/registration/data-sharing/data-sharing-disputes/echa-

decisions-on-data-sharing-disputes-under-reach.  
5 As this is an electronic document, it is not physically signed. This communication has been approved according to 

ECHA’s internal decision-approval process.  
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Annex I: REASONS FOR THE DECISION  

A. Applicable law 

1. In a dispute pursuant to Article 27(5) of the REACH Regulation, ECHA performs an assessment 
of the efforts of the parties to reach an agreement (Article 5 of Implementing Regulation 
2016/9). According to Article 27(6) of the REACH Regulation and Article 3(2) of Implementing 
Regulation 2016/9, ECHA may grant permission to refer to the requested studies, if the 
claimant has made every effort to find an agreement on the sharing of the data and the other 
party has failed to do so. The permission to refer is subject to the proof that the potential 
registrant has paid a share of the costs incurred by the previous registrant(s). 

2. Under Article 5 of Implementing Regulation 2016/9, “when settling a data-sharing dispute 
pursuant to Articles 27(5) and 30(3) of Regulation (EC) No 1907/2006, the Agency shall take 
account of the parties' compliance with the obligations set out in Articles 2, 3 and 4 of this 
Regulation”. 

3. Under Article 2(1) of Implementing Regulation 2016/9, the data sharing agreement must 
include the following sections: 

a) “the itemisation of the data to be shared, including the cost of each data item […]; 

b) the itemisation and justification of any cost of creating and managing the data-sharing 
agreement and the joint submission of information between registrants […]; 

c) a cost-sharing model, which shall include a reimbursement mechanism”. 

B. Summary of facts  

4. This summary of the facts is based on the documentary evidence submitted by the Claimant 

on 12 February 2021 and by the Other Party on 5 March 2021 concerning the correspondence 
between the parties up to the data-sharing dispute submission.  

5. On 23 June 2020, the Claimant first contacted the Other Party to start the process of 
negotiating what the parties called a “Joint Submission Cooperation Agreement” (“the 

Agreement”) to agree on the operating rules governing the exchanges of information between 
the potential registrants and to agree on the rules governing the rights to participate in the 
joint submission of data, to use the (robust) study summaries and to refer to the relevant full 
study reports in the Joint Registration Dossier developed by the lead registrant (the 
agreement provides for the Other Party to take on the role as lead registrant).6 From July 
until September, both parties discussed via e-mail the Agreement concerning the Substance. 
Besides exchanging information on the tonnage band and the estimated costs, the Other Party 
provided on 25 August a detailed itemisation of the cost totalling  euro for the tonnage 
band , to be shared among the registrants concerned.7 Furthermore, the Other Party 

sent the draft contract to the Claimant on 5 October 2020.8  

6. On 13 October 2020, the Claimant provided comments on the draft agreement, in particular 
suggesting to add an annex to the agreement concerning the cost sharing rules and the cost 
itemisation, as well as a reimbursement mechanism. The Claimant’s stated intention behind 
such proposals was to negotiate an agreement that was compliant with Implementing 

 
6 Claimant; 23/06/20; see Draft Agreement 2 provided by Other Party on 5/03/21. 
6 Other Party; 20/07/20. 
7 Other Party; 25/08/20 
8 Other Party; 5/10/20 
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Regulation 2016/9, in particular by allocating the expenses in a transparent, fair and non-
discriminatory way.9 

7. Between 13 October and 26 November 2020, the Claimant sent three email reminders 
regarding the negotiations,10 but no reply was received. The Other Party explained on 9 
December 2020 that it was awaiting instructions from its client.11 On 10 December 2020, the 
Other Party sent a revised draft of the contract, which included, in particular, the removal of 

the Claimant’s proposal to include details of the itemisation of the costs (it proposed rather 
to include these with the invoice) and the removal of the specific reimbursement mechanism. 
As regards the latter, the Other Party reverted to the original draft in Article X.7 of the draft 
agreement: 

“Changes in cost and income estimations shall be calculated periodically. For refunds (if 
any) a threshold of € per buying Non-Lead Registrant is applicable. Where a Non-
Lead Registrant wishes to re-coup costs less that € , they will bear the 
administrative and accounting costs of retrieving such refunds.”12  

8. The Other Party deleted the Claimant’s addition to Article X.7, which had provided as follows: 

“Refund to Non-Lead Registrant will be paid according to his respective share quota, within 
6 months after the event that changed cost sharing (for example: the joining of new 

Registrant) or at least once during the year when change occurs. Additional payments or 
refunds shall be allocated equally, in a transparent, fair, non-discriminatory way, to all 
Registrant participating in Joint Submission according to their tonnage band (Rules are 
listed in Annex 4).” 

9. On 11 December 2020, the Claimant provided several comments on the draft agreement, 
including a more detailed explanation of its previous points that the determination of the costs 
should be included in the draft agreement and, further, that a detailed reimbursement 
mechanism should be introduced. First, regarding the determination of the costs, the Claimant 

stated as follows: 

“I added annex IV to the agreement to increase the clarity of the agreement, but the Lead 
Registrant removed it. This section of agreement contains: 
a. a detailed breakdown of current costs (administrative + data) for “Joint Registration 

Compensation” 
b. the overall cost 
c. a cost-sharing model  
d. a reimbursement mechanism 

e. rules for future costs  
 
these information are required by the Regulation EU 2016/9. We can’t sign an agreement 
that lacks legal requirements (lack of transparency). Furthermore, these information are 
useful to rationally determine the price of the letter of access, to avoid future 

misunderstanding, and to increase the clarity in the event that costs need to be 
redistributed when more registrants will be added to the joint submission. […]”13 

 

 
9 Claimant; 13/10/20; see Draft Agreement 1 with Claimant comments provided by Other Party on 5/03/21, p. 7, 

16. These requirements that are referred to by the Claimant are reflected in recitals 6, 9, Arts. 2(1) and 4 of 

Implementing Regulation 2016/9. 
10 Claimant; 2/11/20, 19/11/20, 26/11/20 
11 Other Party; 9/12/20 
12 Other Party; 10/12/20; See Draft Agreement 2 provided by Other Party on 5/03/21. 
13 Claimant; 11/12/20 
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10. Second, and specifically on the requirement to have a reimbursement mechanism, the 
Claimant noted the following: 

“I added rules about recalculation and refund, but L.R. you removed, giving no reasons. A 
reimbursement mechanism is required by regulation EU 2016/9. It is a legal requirement. 
I proposed to set the recalculation within 6 months after a change on cost sharing occurs. 
I proposed that additional payments or refunds shall be allocated equally, in a transparent, 

fair, non-discriminatory way, to all Registrant participating in Joint Submission according 
to their tonnage band. If you have a better solution about this point, please let me know.  
I am open to better suggestions.”14 

 

11. On 11 January 2021, the Claimant summarised the state of negotiations and expressed its 
disappointment that 6 months after the start of discussions, no agreement had been found; 
it further noted that the Other Party had yet to justify its refusal for the points described 
above.15 On 14 January 2021, the Other Party explained to the Claimant that concerning the 
determination of the costs, it wanted to treat all co-registrants with whom it dealt with equally 

and thus did not want to agree a different contract only for the Claimant. On the issue of a 
reimbursement mechanism, it did not expect a high number of co-registrants meaning a 
regular review of the fees would add additional costs.16 

12. On 15 January 2021, the Claimant stated that attaching the cost itemisation excel to the 

agreement would also be acceptable, provided the method of calculation were included in the 
body of the agreement too.17 On 18 January 2021, the Other Party stated that the contract 
had not been amended but that the cost itemisation information had been added to the invoice 
instead. It stated that none of the contracts that it had signed with other parties contained 

the information requested by the Claimant.18  

13. The Claimant responded on 20 January 2021 with a detailed email explaining why the 
amendments were necessary in its opinion (including on cost sharing and reimbursement 
mechanisms) and suggested other options to “unblock the negotiations”.19  

14. Within the month of February, the Claimant received only one reply explaining that the Other 
Party had not received any further information from its client concerning the draft 
agreement.20 On 9 February, the Claimant noted that the Other Party had not been very 
responsive during the negotiations, that the Claimant simply wanted a clear and detailed 

agreement and that if it did not receive a reply before 11 February, it would assume that the 
Other Party did not accept its proposal.21 On 12 February, the Claimant finally noted that it 
had accepted all the conditions requested by the Other Party simply wanting in return that 
the cost itemisation would be reflected in the contract and not only be attached to the invoice. 

In the absence of a response, the Claimant informed the Other Party that it would file a 
dispute with ECHA as last resort.22  

  

 
14 Claimant; 11/12/20 
15 Claimant; 11/01/21 
16 Other Party; 14/01/21 
17 Claimant; 15/01/21 
18 Other Party; 18/01/21 
19 Claimant; 20/01/21 
20 Other Party; 2/02/21 
21 Claimant; 9/02/21 
22 Claimant; 12/2/21 
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C. Assessment 

15. The early part of the negotiations, from July 2020 until October 2020, proceeded without any 
major disagreements or obstacles, although there were often delays in the Other Party 
responding to the Claimant’s emails and queries. Upon receipt of the cost itemisation from 
the Other Party in August, the Claimant confirmed that the calculations and sharing rules 
were clear and that the parties should therefore start drafting an agreement. A first draft was 

provided by the Other Party in October 2020, upon which the Claimant provided its initial 
comments, including the addition of provisions in the draft agreement, on the one hand, 
including the costs itemisation and, on the other hand, establishing a clear reimbursement 
mechanism. 

16. The Other Party only provided its comments to the Claimant’s proposed amendments two 
months later, in December 2020. At this point, the Claimant accepted some of the Other 
Party’s points and suggestions, but indicated to the Other Party that the amendments 
regarding the cost itemisation and the reimbursement mechanism were legally required.  

17. The Claimant explained further that it could not sign an agreement that did not comply with 
the requirements set out in Implementing Regulation 2016/9, specifically the requirements 
on transparency. At the same time, it indicated to the Other Party that it was open to better 
suggestions regarding its proposal for the reimbursement mechanism. The Other Party 

rejected the Claimant’s proposal to include the cost itemisation and the reimbursement 
mechanism in the contract.23 

18. However, Implementing Regulation 2016/9 requires explicitly that the data sharing 

agreement includes an itemisation of the cost of the studies (Article 2(1)(a)); an itemisation 
of the administrative costs (Article 2(1)(b)); and a reimbursement mechanism (Article 
2(1)(c)).  

19. Accordingly, not only the request of the Claimant to include these elements in the data sharing 

agreement were fully legitimate, but the refusal of the Other Party to accept this request was 
clearly in breach of his obligation under Article 2(1) of the Implementing Regulation. 

D. Conclusion 

20. Article 5 of Implementing Regulation 2016/9 requires ECHA to take account of the parties' 
compliance with the obligations set out in Articles 2, 3 and 4 of that Regulation when settling 
a data-sharing dispute. 

21. In view of the breach of the Other Party’s obligation under Article 2 of Implementing 
Regulation 2016/9, ECHA grants the Claimant permission to refer to the studies specified in 
the Annex II. Nevertheless, under Article 27(6) of REACH, this granting is subject to the 
receipt by ECHA of the proof that the Claimant has paid the Other Party a share of the costs 
incurred. This proof of payment must be submitted to ECHA by 26 May 2021. In case it is not 

submitted by the indicated date, the present permission to refer will be revoked. 

  

 
23 See paragraphs 7- 12 above. 




